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HOW SHOULD EMPLOYERS REACT TO THE EEOC’S GUIDANCE  
ON PREGNANCY DISCRIMINATION?
On July 14, 2014, the Equal Employment Opportunity 

Commission (EEOC) issued guidance on pregnancy 

discrimination that focuses on accommodations. The 

last time the EEOC issued similar guidance was 1983, 

and the focus was on the Pregnancy Discrimination Act 

(PDA). Essentially, the PDA requires that employers 

treat pregnant employees similarly to non-pregnant 

employees, which includes providing the same amount 

of medical leave. The new guidance seems to expand 

the PDA, requiring more consideration in requests for 

accommodation as a result of pregnancy, among other 

things.

It is important to note that the EEOC has identified 

pregnancy discrimination as a priority in its enforcement 

efforts. Last year, more than 5,300 charges were filed 

with the EEOC alleging pregnancy discrimination. Based 

on this guidance, employers will likely face more legal 

challenges by the EEOC. 

Accommodations for pregnant employees

Most employers comply with the Americans with 

Disabilities Act (ADA) and consider reasonable 

accommodations for those with disabilities. While the 

ADA clearly delineates that pregnancy itself is not a 

disability, many pregnancy-related conditions may rise to 

the level of a disability. In its guidance, the EEOC pointed 

out that these conditions could include anemia, sciatica 

(nerve damage resulting in leg pain, weakness, numbness 

or tingling), carpal tunnel, gestational diabetes, nausea, 

swelling and depression. If an employee suffers from 

one of these conditions during pregnancy, employers 

should follow the ADA interactive process in determining 

whether accommodations are necessary, and if so, what 

accommodations may be reasonable.

However, the EEOC’s guidance indicates that absent a 

disability an employer still has an obligation under the 

PDA to consider accommodations. The PDA requires 

pregnant women to be treated “the same as other 

persons not so affected but similar in their ability or 

inability to work.” According to the EEOC, this clause 

requires employers to treat pregnant employees the 

same as employees who are disabled or who suffered a 

work injury. For example, where an employer denies a 

pregnant employee the opportunity to work in a light duty 

assignment, but allows those on restrictions as a result of 

a work injury to work light duty, the employer violates the 

PDA — at least in the opinion of the EEOC.

Although slight, there is some reprieve for employers. 

Specifically, the guidance provides an example where an 

employer only has five light duty positions. Once those 

positions are filled, both pregnant and non-pregnant 

employees are denied the opportunity for a light duty 

assignment. The EEOC concludes that failure to provide 

a light duty assignment to a pregnant employee in this 

scenario would not violate the PDA. 

As such, employers should consider providing equal 

access to light duty assignments. If the employer imposes 

limits, such as the number of light duty positions, or 

duration of assignments, it can apply this across the 

board, regardless of whether the individual is pregnant. 

Those limits, as well as the business justification for those 
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limits, should be documented in the event an employer 

needs to defend its actions later.

For employers in Minnesota and Illinois, this guidance 

reinforces the changes recently made by each state’s 

legislatures. Effective May 12, 2014, Minnesota employers 

with 21 or more employees were required to provide 

accommodations to pregnant employees. We covered 

that new law here. In addition, a similar law is sitting 

on Illinois Governor Quinn’s desk awaiting signature 

that is expected to go into effect January 1, 2015. Unlike 

Minnesota, Illinois employers may be able to avoid 

accommodations that cause an “undue hardship.” 

Seven more things to know about  
the EEOC guidance

The most significant thing for employers to know about 

the EEOC’s guidance on pregnancy discrimination is 

the accommodation part since that represents a big 

change for many employers. However, the guidance also 

highlighted and reiterated some other protections for 

pregnant employees:

1. Leave cannot be mandated. Pregnant employees 

cannot be forced to take a leave of absence if they 

are able to perform their jobs, even if the employer 

believes it is acting in the employees’ best interests.

2. Bonding leave, if provided, must be available to 

both men and women. Bonding leave refers to time 

after the birth of a child or placement for adoption 

in which the new parent provides care. Absent the 

employee being eligible for FMLA or qualifying for 

a leave under state law, employers are not required 

to provide bonding time to an employee.  But if an 

employer chooses to provide a certain amount of 

bonding time to its female employees, that same 

amount of time must be available to male employees. 

The guidance differentiated bonding leave from 

the period of time a woman is incapacitated from 

working as a result of childbirth.

3.  Pregnancy harassment is real. Inappropriate 

questions, offensive jokes and intimidation due to a 

pregnancy that interfere with a pregnant employee’s 

work performance may constitute unlawful 

harassment. Keep in mind that isolated incidents 

are likely not actionable, but may become so when 

repeated. 

4. Breastfeeding is protected. Treating an employee’s 

request for breaks as a result of breastfeeding 

differently than other employees’ breaks could be 

grounds for discrimination. For example, the EEOC 

noted “if an employer allows employees to change 

their schedules or use sick leave for routine doctor 

appointments and to address non-incapacitating 

medical conditions, then it must allow female 

employees to change their schedules or use sick 

leave for lactation-related needs under similar 

circumstances.”

5. Potential and past pregnancies are also protected. 

When making employment decisions, an employer 

should not take into consideration the employee’s 

past pregnancy or leave after she returns from 

maternity leave. In addition, an employer may not 

discriminate based on an employee’s intention or 

potential to get pregnant, like banning fertile women 

from jobs exposing them to harmful chemicals.

6. Caregivers cannot be treated differently. Denying 

job opportunities to women, but not men, with 

small children or reassigning a new mother upon 

return from leave to less desirable work based on the 

assumption she will be less committed to work is a 

violation of Title VII.

7. Policies may have a disparate impact. The EEOC 

cautioned employers where policies may seem 

non-discriminatory, but have a greater impact on 

pregnant employees. Examples provided include a 

10-day ceiling on sick leave and a policy denying sick 

leave during the first year of employment.

http://www.associatedfinancialgroup.com/Data/eLineNewsletters/HumanResources/Vol13/No6jun14/hrartjun14.asp
http://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=85&GA=98&DocTypeId=HB&DocNum=8&GAID=12&LegID=68233&SpecSess=&Session
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Employer checklist

Given the EEOC’s guidance on pregnancy 

discrimination, employers are faced with two decisions: 

1. Choose to do nothing and accept the risks.

2. Take the conservative route and evaluate whether 

its current policies and procedures comply with the 

guidance.

Employers who do nothing

This option refers only to the apparent expansion of the 

PDA and the EEOC’s opinion that pregnant employees 

need to be accommodated similar to any employee, 

regardless of disability. The remaining issues addressed 

in the guidance are well-established in law. In some 

states such as Minnesota and Illinois, there may be an 

affirmative obligation to provide accommodations to 

pregnant, non-disabled employees. 

At this juncture, the EEOC guidance is merely guidance. 

This was not a rule implemented through normal 

agency rule-making procedures. No courts have upheld 

the guidance yet. Interestingly, the Supreme Court 

of the United States has accepted a 4th circuit case 

which held that UPS did not owe accommodations to a 

pregnant driver to hear in its next term. The decision will 

likely provide guidance on whether the PDA requires 

accommodations for pregnant employees similar to 

those provided to non-pregnant employees with work 

limitations. 

However, employers choosing not to follow the guidance 

regarding accommodations should be aware — this needs 

to be a conscious decision that also accepts the risks. 

The EEOC will be looking to make an example out of 

pregnancy discrimination cases, which means the agency 

will be more likely to fight on behalf of the employee 

and pursue claims through federal courts. As nearly any 

law professor will tell you: bad facts make for bad law. 

So before an employer decides to take up the fight on 

behalf of employers everywhere, they should consult with 

outside counsel. 

Employers who implement best practices 

The EEOC provided best practices in its guidance 

to assist employers with compliance. The essential 

immediate considerations for employers include:

•	 Evaluate light duty and accommodation procedures. 

These procedures should encompass pregnancy-

related conditions similarly as other requests for 

light duty or accommodation. If an employer has 

limitations on its light duty, such as only 5 positions 

open, be sure to document the business justification 

for that decision.

•	 Review your handbook. Policies regarding 

accommodation, light duty and leaves of absences 

should be reviewed to ensure they consider 

pregnancy-related conditions.

•	 Train managers. Since the accommodation 

requirement represents a change for many employers, 

take this opportunity to provide refresher training 

to managers about how to recognize requests for 

accommodations and what the proper procedure is for 

your company.

For more information, contact us at 800-258-3190 or 

info@AssociatedFinancialGroup.com.

http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm#best
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